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‘' Re:  Prof used Guidence onNanonaJ Wholg Bfﬂusnt To?dmts‘ (WET) lmplamentaxmn Under the.

Nr ES Program

Thapk youlfor thcopportxmlﬁ! ﬁo comment on thc proposed guidance on Netional Whole Bifhent
Toxicity (WET) Implementation under the National Pollutent Dischargs Eliminetion Syktem
(NPDES) Hjogram, as released for public comment in Decembear 2004, with a comiraent period
concludibglen viarch 31, 2005, ‘Asthe permiting authority for NPDES permits in Texas, the Téxas

i on: Envuomnental Quality (TCEQ) offers the following connents,

lance in afate implementation procedures. Howover, as stated in the draft document,
gilations contain basic requirements but many specific procedures are more appropnmlv
h basad ot n’i vidual sate water quelity standards, —

k

In Te_xas, b toxics control program to protest aquate lifs and ottain water quality standards 1o

deseribed i Hetail in Procedures to Jmpleinent the Texas ;S‘wy"agg Water Quality Standards, Janvery
2003 (IPs). ¥'he IPs pre updated in apcordanocs with revisions o the water quality stand ards and are -
mpproved HY the Bovironmental Protection Agenoy (EPA). This roview and appmval Process

pnel public comment and rosponse to those comments, The TCEQ reougnizey thal the
vuldfons and polley may potentially affect the BPA’s approval of the next revision of the

bral guidancs documaents ghowld net be oonstrued as “requirements™ thet supercede
[imentation procedures that have beep publiely revievred and approved by the EPA aid
eatimplementation prodedures ave tailored o provide flesdbility in addressing reglonal
While achieving the objectives of the regulations, The TCEQ recommends that the EPA
lirovide this fexibility and not treat the proposed guidance as a de facto rulls.

akk3087 ¢ Austm. Taxns 78731 3081 o 5121239 :\000 v lnt.nmataddrm ‘Wwwitoel, Stat. bl

A 1550 e okt e R o

i pﬁno‘ipal that it ie appropriate and uaefiul for states to incorporate ’thﬁ.frmework of the .
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The TCEQHis partioularly conearnad about the BPA's proposed prosedues for evalusting reasonabls

patential ¥hd tmposing WET lintits, The TCBQ eusently requires WET tagting in perwits for

approxim g ely 835 faclitles, and about 65 of thoss permits conimin WET limits, A preliminery

review indisates that the ERA's proposed guidance miight result inss many 2s 50% of the epploable
permits hafing stforcenble WE'T limits, 8 foumidable number, The TCBQ reconmends permittees
eontinue tlbe afforded an opportumity to conduct toxicity reduotion evaluations to idantify sources
Bnforosable limits invoks ai administrative and legal burden for permitieas but.do not
ftnptove the ovaral] process of identifying and comtrolling effiuent toxislty. In addition,
the new prdosdures for svaluating individual permits for reasonsble potential and for conduoting
oHit actions for toxicity test faifures would mandate & substantial inoreass it state resourcss.

estions regarding these commetits, pleass contast Dr. Tin Davenport at §12-239-
State B s and for written correspondance ploase incinde MC 15010
you for the opportunity th eomment on the propesed gridanes,
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Avenue, Sulte 1200 .
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sions to Whole Effuent Toxicity (WET) Components of the Texas Pollutant Discharge

Rc-: Re
_ Elifffination System Program (TPDES)
' Dear Mr, X ren:m"‘ , . “

- Thaok youlfor forwarding the U.S. Environmental Protection Agency (BPA) Region 6 WET
atogy with & letter dated March 9, 2006, In that letter, you requested that the Texas
on Environmental Quality (TCEQ) provide & status update, by April 1, 2006, on
§ EPA Region 6 WET Permitting Strategy, The update is to include identification of
at will allow the TCEQ to implement the revisions in TPDES parmits by January 2007.

41l phases of the WET process, and (2) imposition of WET limits based on “reasonable
accordance with BPA's 1991 gnidance document entitled Technical Support Document
(Weality-based Toxics Conirol, ERA/505/2-90-001,

Ag the TC : |
foraibility ¢F implomenting this polisy. The TCREQ expressed aimilar concerns in the attached |
comment Ifter, dated March 30, 2005, on EPA’s proposed Natlonal Wb.olp Effluent Toxioity |

dtion Guidancs,

" The approp

Permitting Frategy will be during the upcoming review of the TCBEQ Procedures to Implement the

Texas Surfibe Water Quality Standards, RG-194, January 2003 (TPs). This review will be
- condugted 3§ conjunction with a major review of the Texas Surface Water Quality Standards mle
(Title 30, Chlapter 307 of the Texas Administrative Code). The review will include substmtial inpui
from an adviory workgroup and opporfunities for public written and oral comment, The TCEQmay
lave additighial specific somments on the EPA Region 6 WET Pamliting Strategy ae we conduct e-

of our current permitting process.
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. Mr. Migugt I. Flotes, Director -

April 13, 3908

The TCEQ hias started the review process by requesting preliminary public comment on the existing
[Ps in the Phxas Register on Yanuary 27, 2006, with a cormment poriod that closed on March 1,.2006,
The TCEQhas also roccived comments on the IPs from the BPA Rogion 6 in a letter dated March 9,
2006, ThefTCEQ staff are ourreritly evaluating the comments that were racelved on the IPs, Over the

tpd months, the TCBQ staff will request to initiate rulemsking to review and revise the

rulemaling is formally initiated by the TCRQ, and wo expect the review to be well underway by

7. However, the overall revision process will still be ongoing during most of 2007. .

" Intho interffn, the TCBQ will contisme to develo and iasus TPDES permits in avoordance with the -

EN until subsequent revisions are approved by the TCEQ and by the EPA. If the EPA

Huents of the EPA Reglon 6 WET Strategy to be included in TPDES petmits prior to

f 1Ps, the TCEQ will have several concerng, An example is the EPA’s requirement to

jxblethal toxicity reduction evaluation as one of the pravisions for issuing a xecently
FES permit.

, During thelkncoming revisw of the IPs, TCBQ staff intend to condust a thorough evaluation of the
EPA Regith 6 WET Permitting Strategy, the FPA's guidancs on WET in the 199 1 Tochnical
Support Ddgnment, and the EPA Region 6 comment letter on the IPs, Pastrsvisions of the IPs have
exercised fk

revising
include a
drafted TP

_ of the EPA regulations and the foderal Clean Water Act, but we anticipate that EPA
will affordidimilar appropriate flexibility in fiture revisions of the IPs, As in past revisions of the

1Ps, TCB(lstaff intand to coordinate closely with ataff et BPA Region 6 to develop mutually-

YVET procedures,
rd to continuing dialogue on these important water quality issues, 1 will be glad to

pney, of my staff at (512)-239-1321 or if by correspondence, include MCI48 in the
ad dfldress below. . ' '

Dan Eden, fPeputy Director

Brmitting, Remediation and Registration
hission on Bovironmental Quality

thoo Water Quality Standards and IPs, Thers will be & mote deficed schedule when ,

kibility in addressing the BPA. guidance, in order to establish procedures that are in-
qvith othor TPDES procedures snd rules, We tesognizs that procedures must raset the

8¢ our overall coordination and WET testing approaches with you or you may contact -
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July 31, 2007

Miguel Flores, Director

Water Quality Protection Division

U.8. Environmental Protection Agency, Region 6
1445 Ross Avenue, Suite 1200

Dallas, Texas 75202-2733

RE: Revisions to Whole Effluent Toxicity (WET) Components of the Ervironmental Protection

agency (EPA) National Pollutant discharge Eliminations System (NPDES) Program -

Dear Mxr. Flores;

In your May 16, 2007 letter regarding revisions to the WET Components of the EPA. NPDES
program, you requested a response including all pertinent actions we have completed to date and
a timeline including dates and activities by which these tasks will be performed. Your letter also
stated that these changes must be implemented by June 30, 2008.

As mentioned in my previous letter to the EPA dated April 13, 2006 and in our continued
discussions, we have concerns abouf the impacts and feasibility of implementing The EPA.
Region 6 WET Permitting Strategy as well as the “Draft” National Whole Effluent Toxicity
Implementation Guidance Document. The appropriate approach for the Texas Commission on
Environmental Quality (TCEQ) to evaluate and consider implementing changes to the overall

- WET program is during our current review of the TCEQ Procedures to Implement the Texas
Surface Water Quality Standards, RG-194, January 2003 (IPs). This review is being condiicted
along with the major review of our Texas Surface Water Quality Standards rule. We are
encouraged by an email from Ms, Claudia Hosch on June 6, 2007, that mentions that states may
elect to develop their own reasonable potential method for WET as long as it provides an
equivalent level of aquatic life protection. TCEQ understands from this email that EPA will
allow each state to develop a revised program that is different from EPA’s approach and to
establish procedures that are in accordance with other Texas Pollutant Discharge Elimination
System procedures and rules. To date, we have completed the following steps in that process;

1
27

Solicited preliminary public comments -

-3

Reviewed—and—evsrltxa‘tcd—prclixninary-commen’ts-from*numcrons—stakeholders—inciudiug

EPA

Held & stakeholder workgroup meeting specifically on the WET issues on June 26, EPA
attended this meeting,

Developed an EPA approved methodology for a sub-lethal toxicity abatement study
(STAS) to control sub-lethal toxicity when warranted for a specific permit. :

We are reviewing EPA’s proposed interim approach received during the TPDES progran.

review on July 26, 2007 and will provide comments to EPA,

P.0.Box 13087 @ Austin, Texas 78711-3087 o 512-239-1000 = Internet address: www.tceq.state.tx.us
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As demonstrated from the discussion above, we are actively engaged in this process to review our
WET program, but the June 30, 2008 date is an unlikely completion date. The overall agency
revision process will extend into 2009 excluding time for BPA’s final review and approval.

Finally, you state in your letter that EPA will continue to object to permits where a WET limit is
not included in the permit and reasonable potential exists based on an effluent toxicity history of
reported multiple lethal and/or sublethal WET test failures. We do not believe that handling these
issues case by case, permit by permit is the appropriate forum. The TCEQ IPs and Water Quality
Standards have been approved by the TCEQ and EPA with a great deal of stakeholder
involverment and this approach has been a long standing process for bandling programmatic
issues, 'We believe that this process is important and should not be short circuited. We would

like to work with EPA on an interim approach for those permits where we believe additional steps
are necessary,

We hope that BPA will agree that this approach will accommodate our mutual goals for ensuring
protection of water bodies during the interim period while our Water Quality Standards and IPs
are still under development. We urge EPA to remove their objection related to sub-lethal WET
permit provisions for the multiple permits submitted for EPA review. This will allow both
agencies to meet their respective performance measures. ‘

Llook forward to continuing the dialogue on these important water quality issues. Iwill be glad
to further discuss our overall coordination and WET testing approaches with you or you may
contact 1.’Oreal Stepney of my staff at 512-239-1321.

Sincerely,

Dan Eden, Deputy Direotor
Office of Permitting, Remediation and Repistration
Texas Commission on Environmental Quality
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